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Certification - Bar - Collective agreement - Voluntarily recognized trade union signing agreement proposed by employer - Union not seeking bargaining mandate or employee ratification of agreement - Union not "bargaining agent" within meaning of Act Agreement not bar to certification application - Labour Relations Code, S.A. 1988, c. L-1.2.

Unfair labour practice - Interference - Employer support - Employer concluding agreement with trade union not yet acting on behalf of employees - Employer then allowed trade union representative access to employees at worksite and introducing union as bargaining agent for employees - Board finding employer support of trade union.

Voluntary recognition - Collective agreement - Union signing agreement without support of or ratification by employees - Employer allowing union representative access to employees at worksite and introducing union as bargaining agent for employees Employer extending voluntary recognition based on signed membership cards obtained during such access - Board declining to find union a "bargaining agent" or agreement a collective agreement within meaning of Act - Labour Relations Code, S.A. 1988, c. L-1.2.

Union - Unfair labour practice - Undue influence discouraging union membership - Extensive organizing campaign material distributed by union outside workplace and intended to discourage both membership in rival union and agreement ratification - Statements being either uncontradicted by rival union or drawn from public newspapers and magazines - Employees influenced but not unduly so - Complaint dismissed.

Israel Chafetz, Dennis Mahoney, Vern Kalichuk and Bruce Kent, for employer.
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Bob Blakely, Sean McManus and Dave Froelich, for Teamsters.

Sheila Grechol, Dave Williams and Tom Hesse, for U.F.C.W.

Nos. GE-00892, GE-00897, GE-00898, 

GE-00908, GE-00909, CR-00785.

Decision OF THE BOARD: -- On November 14,1991, Westfair Foods Ltd. ("Westfair") opened a Real Canadian Superstore ("Superstore") in Lloydminster, Alberta. The Miscellaneous Employees Teamsters Local Union No. 987 of Alberta ("Teamsters" or "Local 987") and United Food and Commercial Workers Union, Local No. 401 ("U.F.C.W." or "Local 401") both claim representative rights for the same group of employees at the store. Both unions and Superstore allege violations of the Code [Labour Relations Code, S.A. 1988, c. L-1.21. The unions seek determinations by the Board. In summary, the applications are:

•
November 15, 1991 - U.F.C.W.'s application for a determination about its voluntary recognition relationship with Superstore, which it claimed extended to Lloydminster Superstore, and complaints of unfair labour practices against Superstore (s. 147(e)) and Teamsters (s. 149(b)).

•
November 26, 1991 - U.F.C.W.'s complaints of denial of access and other unfair labour practices against Superstore (s. 1460)(a)).

•
November 26,1991 - Teamsters' application for a determination about its voluntary recognition status dating from November 13, 1991 and collective agreement of November 22, 1991 (s. 11(3)(f) and (i)), and the Teamsters' complaint of unfair labour practices by U.F.C.W. (s. 149(f)). U.F.C.W. objected to the application, citing s. 13 1 (1) and s. 146 (1) (b).

•
November 26, 1991 - U.F.C.W.'s application for certification, with objections by the Teamsters and Superstore on timeliness and 40% support. The objections on the 40% arise from U.F.C.W.'s organizing activities.

•
December 12, 1991 - U.F.C.W.'s complaints of unfair labour practices against the Teamsters (s. 149(f)) and Superstore (a. 146(1)(a)(ii), s. 1460)(b), s. 147(c)).

On December 12, 1991, the Board ordered a representation vote on U.F.C.W.'s application for certification. It ordered the ballots sealed pending this decision.

At the hearing, U.F.C.W. withdrew its application of November 15, 1991 seeking a declaration that it was the voluntarily recognized

Westfair Foods Ltd. And Teamsters, Local 987


3

bargaining agent of the employees at the Lloydminster Superstore. It claimed this status arose from a pre-existing voluntary recognition which extended to Lloydminster. It did so without prejudice to its ability to raise the issue in future unrelated proceedings. This issue created some concern for Superstore at the hearings, who asked that the Board note their withdrawal in the decision. U.F.C.W. confirmed several times that it was relying on its certification application. It was not asking the Board to decide whether there is a province-wide voluntary recognition relationship between Superstore and Local 401. Nor was it asking whether there was a province-wide collective agreement between Superstore and Local 401. It did not seek a decision on the legal effect of either of those on the bargaining unit in Lloydminster.

The issues are:

1.
Do the Teamsters have a collective agreement? If so, is the collective agreement a time bar to the application for certification?

2.
Did U.F.C.W.'s organizing activities violate the Code? If so, what is the impact on U.F.C.W.'s 40% support and the Teamsters status as a bargaining agent?

3.
Did the Teamsters commit unfair labour practices? If so, what is the impact on U.F.C.W.'s organizing drive?

4.
Did Superstore commit unfair labour practices? If so, what is the impact on U.F.C.W.'s organizing drive?

5.
The appropriate remedies in the circumstances.

The Teamsters submit that they have a collective agreement flowing from voluntary recognition. They claim majority support of the employees. They bargained for those employees with their knowledge, and reached a collective agreement. This agreement creates a time bar to U.F.C.W.'s application for certification. They also submit that U.F.C.W.'s actions materially affected the Teamsters' representation of the employees. The Teamsters state that U.F.C.W.'s organizing activities breach the Code, tainting U.F.C.W.'s alleged 40% employee support.

Superstore submits that as of November 14, 1991, it voluntarily recognized the Teamsters, and later signed a collective agreement. They deny involvement with or giving help to the Teamsters in violation of the Code. Superstore argues that U.F.C.W. violated the Code to get its 40% support.

U.F.C.W. submits there is no collective agreement between Superstore and the Teamsters. They say the Teamsters and Superstore
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concluded the agreement without employee support. Alternatively, they state the agreement is void or voidable because Superstore dominated the bargaining process and the Teamsters. They claim that the actions of Superstore and the Teamsters interfered with their own organizing drive. Those actions affected U.F.C.W.'s 40% support and possibly their ability to achieve majority support in the representation vote.

I. THE FACTS

The Board heard extensive evidence on the activities occurring between September 1991 and December 15, 1991. Most disputed activities occurred between November 8 and November 29, 1991. The parties entered 66 exhibits. Twenty witnesses gave evidence. We summarize some of that evidence below. We set out the evidence in three parts -background, the Teamsters' activities and U.F.C.W.'s organizing efforts.

(a) Background

Superstore operates 19 stores in Canada. Each store is a freestanding combination store - handling food and non-food items. There are stores in Calgary, Edmonton and Lloydminster.

Superstore voluntarily recognizes the U.F.C.W., Teamsters and the Retail Wholesale Workers Union for other bargaining units in Canada. U.F.C.W. is the certified or voluntarily recognized bargaining agent for all other Superstores in Western Canada.

The Teamsters, Local 987 is a province-wide local with about 2,200 members in Alberta. It represents workers in grocery warehouses, dairies, transportation and manufacturing. It has members in office and clerical units and at courier companies. The secretary-treasurer, Mr. Gelsinger, is the chief executive officer. Local 987 is affiliated to the Canadian Conference of Teamsters whose head office is in Montreal. Mr. Louis LaCroix, the Canadian director and international vice-president, works in Montreal.

U.F.C.W., Local 401 represents employees throughout Alberta and in the Mackenzie Valley. Its collective agreements cover workers in retail food and drug stores. It represents employees in trucking, warehouses, offices and other industries. There are about 11,000 members in Local 401.

U.F.C.W. and Superstore began their collective bargaining relationship in Alberta in 1984, when Superstore opened its first Real Canadian Superstore in Edmonton. The Labour Relations Board certified Local 401 as a bargaining agent of the employees in that
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store. A collective agreement followed. The next two Superstores that opened in Edmonton fell under that collective agreement.

In 1988, the first Superstore in Calgary opened. Local 401 became the voluntarily recognized bargaining agent when the employees voted to accept the same collective agreement as in force in Edmonton. This voluntary recognition covered other stores which later opened in Calgary. The same collective agreement applied.

(b) Teamsters' Voluntary Recognition and Collective Agreement

Superstore intended to operate the Lloydminster store as a unionized store. Employees hired in Lloydminster learned this on hiring. Most started at $5 per hour. Employees testified that management advised them they would receive a substantial raise once the union was identified.
Early in 1991, three unions approached Superstore seeking voluntary recognition as the bargaining agent of the employees at the Lloydminster Store. Those unions included the Teamsters and U.F.C.W. The Teamsters wanted to represent employees in the grocery store market in Western Canada. Superstore began discussions with U.F.C.W. U.F.C.W. believed this was appropriate in the circumstances. U.F.C.W. claimed it had a province-wide voluntary recognized agreement and a province-wide collective agreement which applied to all new stores. Superstore disagreed. In the summer of 1991, Superstore sent a letter to U.F.C.W. purporting to cancel any province-wide voluntary recognition. U.F.C.W. disputed Superstore's ability to cancel the voluntary recognition.

During the summer of 1991, Mr. Dennis Mahoney, vice-president human resources for Kelly Douglas-Westfair Foods Ltd., and Mr. Doug O'Halloran, full-time president of U.F.C.W. Local 401, bargained towards a voluntary recognition collective agreement for Lloydminster. They met several times and reached agreement on many issues. On October 23, 1991, Mr. Mahoney decided that the bargaining had reached an impasse. Mr. O'Halloran believed that he and Mr. Mahoney would still reach an agreement. They sent faxes to each other on October 23. They traded telephone messages but did not speak to each other after October 23. Each believed the other would take the next step. As a result, Superstore and U.F.C.W. never concluded an agreement covering Lloydminster.

On November 8,1991, Mr. Mahoney called Mr. LaCroix, Canadian vice-president of the Teamsters in Montreal, to arrange a meeting. His purpose was to seek the Teamsters as the bargaining agent of the employees in Lloydminster. On November 11, 1991, Mr. Mahoney and other Westfair representatives met with Mr. LaCroix in Montreal.
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They told Mr. LaCroix that if the Teamsters could show voluntary support of a majority of the employees, Superstore would grant voluntary recognition.

They gave Mr. LaCroix a document they proposed as the collective agreement. They entered into an oral agreement that Superstore would voluntarily recognize the Teamsters on certain conditions. Mr. Evans, of U.F.C.W., and Mr. LaCroix, of the Teamsters, exchanged letters on November 14 and 18,1991. Mr. LaCroix's letter to Mr. Evans dated November 18, 1991, sets out the conditions the Teamsters understood had been imposed by Superstore. It reads in part:

While my meeting with Mr. Mahoney was necessitated by matters other than the Lloydminster situation, it was a subject in our discussions. In this regard, I was advised by Mr. Mahoney that your Local 401 claims to have a letter of recognition covering all Real Canadian Superstores locations across the Province of Alberta. In addition, he provided me with a copy of Local 401's present contract and related correspondence between your union and the company. Contrary to your claim, these documents appear to demonstrate that your union does not have automatic recognition for all future stores. Mr. Mahoney also indicated that since the company had dealings with the Teamsters in other locations, they would not be opposed to us representing their employees at Lloydminster.

Clearly, this is not a typical representation scenario, nor is it one we are accustomed to dealing with. Normally, our union would initiate the representation procedure by undertaking an organizing campaign among the employees in any given plant. However, I understand that voluntary recognition and the procedure followed by your union in this instance are relatively common practices in the Province of Alberta. Notwithstanding this particular tradition, since our union does not recognize that any unorganized food store automatically belongs to you any more than your union recognizes that any unorganized transport company automatically belongs to us, I made a decision to give consideration to representing the employees at Lloydminster. I regard this decision as entirely consistent with the terms of the organizing agreement between our two unions (copy attached).

Again, contrary to your claims, no contract was negotiated by me in Montreal, nor has there been an absence of input in this matter from others in the Province of Alberta. Rather, a proposed contract was submitted to me in Montreal, and forwarded unsigned to our local union in Alberta with the following recommendations: (1) Assess the proposed contract to determine whether or not it is acceptable, and if not, address the required changes; (2) make a determination as to whether or not the local union is comfortable with the situation; and (3) be prepared to sign a majority of the Lloydminster employees into the union and submit the contract to them for their approval or rejection.

Proceeding on this basis, we signed a majority of the employees and submitted the contract for their consideration. The employees expressed their objections in certain areas and this is currently the subject of negotiations with the company. Naturally, the outcome of these negotia
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tions will be presented to the employees for ratification. (Emphasis added)

This letter also shows that both Superstore and the Teamsters knew of U.F.C.W.'s claim as bargaining agent. Mr. Evans advised the Teamsters by fax on November 14th about U.F.C.W.'s claim to rights as bargaining agent. Mr. Evans' letter reads, in part:

This letter will serve to inform you that U.F.C.W. Local 401 has a Letter of Recognition covering all present and future Real Canadian Super Store [sic] locations in the Province of Alberta, and has had such an Agreement since 1984....

The Company, through its Representative Dennis Mahoney, has had discussions with Local 401 in regard to the Lloydminster location, and has given to Local 401 certain contractual language which has been agreed to in regard to these locations; these discussions go back over the last three to four months.

It is my understanding, as a result of a telephone conversation with Dennis Mahoney of today's date, that he met with you in Montreal on Monday for the purpose of negotiating a Collective Agreement for this unit for which we hold bargaining rights, and he informed me that he had reached an agreement with you as to what the agreement would contain. All of this, I would imagine, without any input from anyone in the Province of Alberta, involved in the Real Canadian Super Store [sic] who had knowledge of the employment conditions in the locations and the employment conditions that would likely be implemented in this location....

From my discussions with Mahoney, I believe the Teamsters have negotiated a contract to the Company's benefit and not to the employees. I hope I am wrong, and I hope the information that I have received is not true, and that you will honour your word to me, and to our Organization in Canada. Even if you have had discussions, I hope you will cease and allow the people in Lloydminster to conclude a Collective Agreement with their Local Union (UFCW Local 401), which will be for their benefit and not to the Company's benefit.

Mr. LaCroix called Mr. McDonald, international business representative, in Edmonton, on November 11, 1991 to see if Local 987 wanted the unit. He faxed Mr. McDonald a copy of the proposed agreement. Mr. McDonald called Mr. Jerome Gelsinger, secretarytreasurer of Local 987, about the matter. Local 987 showed interest. As a result, Mr. Gelsinger assigned Mr. David Froelich, business agent, to work with Mr. McDonald on the matter.

On November 12, 1991, Mr. McDonald and Mr. Froelich met for several hours to review the agreement. They listed their own concerns with the agreement. Mr. McDonald instructed Mr. Froelich to "go to Lloydminster, call a meeting of employees, meet with Superstore, sign the agreement and present the agreement to the employees". Mr. McDonald decided that Local 987 would present the agreement to the
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employees to hear their concerns, not for ratification. He was aware of other instances where an employer imposed a collective agreement without employee consent. In his opinion, voluntary recognition created special circumstances in collective bargaining which allowed an employer and union to reach an agreement without employee consent.
Mr. Froelich went to Lloydminster on November 13, 1991. Mr. Froelich first testified no one told him to present the agreement to the employees for ratification. He expected he would ask for a vote to determine if it was acceptable. Later, he admitted that Mr. Gelsinger told him the agreement was subject to ratification by the employees. He told Mr. McDonald of Mr. Gelsinger's instructions to have the employees vote on the contract.

Mr. Froelich met with Mr. Kalichuk, industrial relations manager for Superstore, Lloydminster, in the morning. He accepted and signed the agreement as presented by Superstore, relying on Superstore's representation that it was a standard first agreement. Even though the Teamsters had concerns with the agreement, they did not attempt to change it before signing on November 13, 1991. Instead, they relied on the gentleman's understanding with Superstore that the Teamsters could negotiate changes to the agreement after signing. This was the first retail store agreement for the Teamsters. The term of the November 13th agreement was five years with an automatic four-year renewal unless the parties could otherwise agree to all the terms of a revised collective agreement.
Mr. Froelich said he knew on November 12, 1991 there was a 41 collective agreement in principle". Later in his evidence, he admitted he believed it was a binding collective agreement. After signing the agreement, Mr. Froelich asked Mr. Kalichuk's permission to present it to the employees. Mr. Kalichuk suggested Mr. Froelich attend the employee security meetings already scheduled for later that day.

Mr. Mahoney learned about the signed agreement from Mr. Kalichuk. He understood that the agreement was not effective until the Teamsters showed employee support.

Mr. Froelich met with the employees at 1 p.m. and 6 p.m. on November 13,1991, the day before the store opened. This was the first contact between the Teamsters and the employees. The meetings occurred at the store. Most employees were already present for preopening meetings on store security and procedures. The evidence about these meetings was extensive. Mr. Froelich's recollection of the meetings varied significantly from the employees' recollection.

Some employees heard the meetings would be security meetings; others heard they were union meetings. Some received pay for attend
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ance; others did not. Those on shift at the start of the meeting received pay for the whole meeting. Some employees received notice and instructions to attend the meeting from a supervisor. Other employees received notice from co-workers.

About 100 to 150 employees attended the 1 p.m. meeting. Mr. Kalichuk introduced Mr. Froelich as the union representative for the employees. He said that Superstore and the Teamsters had signed a collective agreement. Mr. Froelich was there to present the collective agreement.

Mr. Froelich noted that most of the employees were young. This was probably their first union. Many employees expressed opposition to payment of dues and the amount of dues. He agreed to, and later did, address this concern. There was lots of heated discussions. Employees said they did not want anything to do with the contract. It became obvious to him that the agreement was not acceptable in its present form. He knew he would have to go back to the employer and negotiate. He asked employees to sign membership application forms to show support for the Teamsters. He made it clear to employees that the cards were not an acceptance of the collective agreement. Employees recalled him saying "the card means nothing". No employees signed cards.

Some employees understood they would get to ratify the collective agreement. Mr. Froelich agreed he may have told employees that he could not conclude the collective agreement until they approved it.

Tammy Flora, however, recalled Dave Froelich saying nothing was signed. He told employees they would get a vote and he wanted to conduct it that day. He also said he would cancel the 6 p.m. meeting because he had to renegotiate the collective agreement. She later concluded that he lied to her when he made these statements.

At the 6 p.m. meeting, Mr. Froelich told the 50 to 60 employees present about the first meeting. He explained there was a signed collective agreement but it included a gentleman's agreement to amend it to reflect the employees' concerns. As their union, the Teamsters would go back with their concerns.

Mr. Froelich asked employees to sign membership application cards. Again, he confirmed that the cards did not mean acceptance of the collective agreement. They "meant nothing". Employees asked about signed cards from the 1 p.m. meeting. Mr. Froelich said that employees did not sign cards at the meeting because they ran out of time. Some employees later discovered that this was not the case, and concluded that Mr. Froelich lied to them. About 50 employees signed. In cross-examination, Mr. Froelich admitted he told employees they would have the right to approve the contract.
10
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After the 6 p.m. meeting, Mr. Froelich told Mr. Kalichuk that he had some signed membership application cards. He got permission to speak to employees at the store the next day. He wanted to talk to the employees from the 1 p.m. meeting and get more signatures.

Mr. McDonald and Mr. Mahoney believed the Teamsters had the right to meet with employees at the store because of the agreement signed November 13, 1991. The agreement contained a union security clause allowing the union access to its members. Mr. Mahoney said he also relied on the employer's policy on voluntary recognition and access. The policy allowed the voluntarily recognized union to talk to employees on the property, as long as it did not disrupt their work.

On November 14, 1991, Mr. Froelich spoke with many employees. He told them about the second meeting at 6 p.m. on November 13th. He asked them to sign cards and many did. This occurred on the store floor and in the lunch room, during working hours.

Wanda Gagnon said Mr. Froelich approached her during working hours to sign a membership application card. Initially, she refused. He said she would not get the $1.15 per hour raise promised to her by management unless she signed the card. She signed because she wanted the raise. Again he explained that signing the card did not mean acceptance of the agreement. He also gave cards to Mr. Richard Wesnoski, a baker, who handed out about ten cards during working hours. Mr. Froelich only received Mr. Wesnoski's card in return.

By the end of the day Mr. Froelich had 147 signed cards. He gave those signed cards to Vern Kalichuk to confirm that all were Superstore employees. He did not know then how many employees worked in the store. Mr. Kalichuk checked and told Mr. Froelich that he had 65% support of the employees.

The same day, Mr. Kalichuk called Mr. Mahoney to say the Teamsters had shown support from a majority of employees. Superstore consistently relied on this card evidence of support in its future dealings with the Teamsters. Superstore says it therefore extended voluntary recognition to the Teamsters on November 14, 1991.

On November 15, 1991, Mr. Froelich told Mr. McDonald about some of the employee concerns raised at the November 13, 1991 meeting. Mr. McDonald instructed him to call a further employee meeting on November 18, 1991 to discuss the agreement. They also discussed a possible application for certification by the Teamsters. Mr. McDonald opposed the idea. He believed the collective agreement signed November 13th would create a bar to any application for certification by the Teamsters after November 13th. Mr. Froelich posted notices about the November 18, 1991 general meeting in the lunch room. Mr. Mahoney agreed that Superstore would allow such
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notices under the November 13, 1991 collective agreement and upon request from the union.

Mr. Froelich and Mr. McDonald attended the meeting at 7 p.m. on November 18,1991. Mr. McDonald chaired the meeting. Mr. Froelich considered this a regular union meeting. Fifty-two persons signed the sign-in sheet. Mr. McDonald and Mr. Froelich thought 100 to 150 people attended. No one checked the employee status of those attending. The meeting got heated several times. Mr. McDonald intended to gather comments about the collective agreement, but never intended to put the collective agreement to a ratification vote.

They told the employees how the agreement came about, and that it was signed. They asked for employee feedback. Mr. McDonald showed them the completed signature page. He told the employees that Superstore gave the Teamsters this agreement. He did not tell them that it was entirely the employer's position. Mr. Mahoney told us the document was taken from a U.F.C.W. Local 777 collective agreement in British Columbia.

Mr. McDonald told employees about the conditions placed on the voluntary recognition by Superstore. First, he had to meet with the employees. Second, he could renegotiate any shortcomings in the agreement. Some employees questioned the legality of these actions. Employees asked why Superstore picked the Teamsters. Mr. McDonald replied that Superstore approached the Teamsters and they accepted.

Employees expressed a desire to vote on the agreement. Mr. McDonald told them there would be no vote because of the voluntary recognition. In his view, the collective agreement was signed and binding. In his opinion, because the Teamsters already had voluntary recognition from Superstore, a ratification vote by the employees was not necessary.

Employees asked about the Teamsters' intended use of the application for membership cards signed at the earlier meeting. Mr. McDonald assured them the Teamsters had no intention to apply for certification. He viewed the cards only as a show of support to aid in making changes to the collective agreement.

Employees asked for a copy of the agreement, but the union had only one copy. In Mr. McDonald's view, he was not sure the employees would understand the agreement, even if they had a copy.
At this meeting, Mr. McDonald learned what management had told the employees about a union on hiring- when the union was chosen, they would get a raise.

The employees raised 13 issues about the November 13th agreement during this meeting. Mr. Froelich recorded the issues as follows:
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REAL CANADIAN SUPERSTORE - ISSUES TO RESOLVE
1) *Length of Contract

2) Meat guy to keep rate if moved to Lloyd. [sic]

3) Transfer between stores - possible?

4) Will benefits be covered for employees qualifying for UFCW benefits?

5) $1000 to quit

- Encouraged to stay to 1500 hours and then if leave get $1000.

6) *Dept. Assistants

500 hr. increments.

7) *Cashiers have to work for the other classifications.

Paid for training week. Some told No. - Art. 31.14.

8) *Raises to starting rates for the other classifications.

- Told start at $5.00/hr. but when union argues "substantial" increases.

9) P.T. Benefits - What kind of dental coverage.

- If on maternity - dental benefits.

10) *Cashiers - Start at $6.80

- Tap increases every 500 hrs of $1.13

11) Separate category for "customer service".

12) Why do cashiers make $6.80 & Dept Assts. using tills, taking stock

and sales related duties at $6.15 - Photo/Lab/Audio

13) Guarantee of hours.

At the end of the meeting, Mr. McDonald promised to negotiate the issues with Superstore. He promised to bring back the answers to their questions. He agreed to bring copies of the collective agreement. Mr. McDonald believed the meeting arrived at a consensus. He did not conduct a vote. He did not review each article of the agreement. Rather, he simply responded to questions from employees.

After the November 18th meeting, some employees understood they would still get to vote on the contract. Others understood that if the Teamsters resolved the 13 issues, they had a collective agreement.

On November 19, 1991, Larry McDonald called Mr. Mahoney to take up Superstore's offer to revisit the collective agreement based on employee concerns. They negotiated for several hours on November 20. Only Mr. McDonald, Mr. Froelich and two Superstore officials attended. They resolved ten issues. On November 21,1991, two further issues settled. The final issue was resolved on November 22, 1991. At 4 p.m. on November 22,1991, Mr. McDonald learned that Superstore had ratified the agreement. Superstore and the Teamsters signed the amended agreement on November 22, 1991. It was an amended version of the agreement signed November 13, 1991.

Mr. Froelich called another general meeting November 24, 1991. The notice for the meeting said the meeting would deal with "Negotiations Update".
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About 60 people attended. Mr. McDonald again had no intention of asking employees to ratify the collective agreement at this meeting. In his view, the deal was done. Mr. McDonald believed that voluntary recognition did not require them to have a ratification vote. He understood that neither the Teamsters' by-laws nor international constitution required a ratification vote. Mr. McDonald's outstanding commitment was to provide copies of the agreement to the employees and to report on the 13 issues. Again, the meeting was active and noisy. In the end, the employees did vote. We heard contradictory evidence surrounding this vote.

Mr. Froelich took copies of the collective agreement, a ballot box, ballots and a voting booth to the November 24, 1991 meeting. However, he said his intended purpose at the meeting was to inform, not conduct a vote. Mr. McDonald did see Mr. Froelich bring a ballot box to the meeting but did not question him.

Tammy Flora, an employee, said Larry McDonald opened the meeting by telling the employees "we have a collective agreement you can vote on tonight". The meeting was boisterous; a group of people demanded to vote the agreement. Several employees voiced a loud preference for U.F.C.W. Mr. McDonald says he repeatedly told the employees there would be no vote. No matter what the employees said, it was a "done deal". Mr. McDonald said he was not aware until after the meeting that the employees actually voted. Tammy Flora testified she saw him in the meeting room during the vote. Laurie Cartar, a witness called by the Teamsters, said Mr. McDonald finally called for the vote on the collective agreement and asked for scrutineers. Mr. Froelich distributed the ballots and set up the voting booth. Forty-nine employees voted against, and six for, the collective agreement.

Superstore implemented the agreement November 25 ,1991. Superstore deducted dues and initiation fees from employees pay after November 21, 1991. After November 25, 1991, it became a condition of employment to belong to the Teamsters. Supervisors later approached employees to sign Teamster membership cards.

(c) U.F.C.W.'s Organizing Efforts

On November 13, 1991, Doug O'Halloran first became aware that the Teamsters and Superstore had entered into a collective agreement. On November 14, he directed two representatives of U.F.C.W. to go to Lloydminster to investigate further. On November 15, 1991, he told John Leeyus, a U.F.C.W. business agent, to take a copy of the Edmonton/Calgary Superstore agreement to Lloydminster. Mr. Leeyus was to hand it out to the employees at the Superstore on
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Saturday morning. The agreement contained a cover letter which gave a caution not to read it while at work on employer property.

On November 15, 1991, Mr. Froelich told Mr. McDonald that U.F.C.W. was organizing at the Lloydminster Superstore. Mr. Mahoney testified that he first became aware of U.F.C.W.'s organizing efforts on November 16th.

On November 16, 1991, Mr. O'Halloran got a call from the organizers. He learned that they had been ordered off the property by security. Mr. O'Halloran instructed them to go back to the adjacent sidewalk, off Superstore property, and hand out agreements to Superstore employees. He also instructed them to circulate petitions and forms to revoke membership in the Teamsters. Three employees actually met with U.F.C.W. representatives on November 16,1991 and signed a petition in a local hotel.

On November 16, 1991, the secretary-treasurer of Local 987 telephoned Mr. O'Halloran and left a message. Mr. O'Halloran returned the call the next day. As a result of that uncontroverted conversation, Mr. O'Halloran understood that the security-treasurer was unhappy with the way the Teamsters and Superstore reached their agreement. Mr. O'Halloran understood the Teamsters would apply for certification as they had 135 signed cards. The secretary-treasurer recommended Mr. O'Halloran organize the employees at the Superstore. He indicated that the Teamsters gave the employees a choice on the agreement, and they turned it down. He even offered to provide Mr. O'Halloran with copies of the cards of employees signed showing support of the Teamsters.

On November 17, 1991, U.F.C.W. organizers handed out the collective agreement and a leaflet advising employees about U.F.C.W. meetings on November 19 and 20, 1991.

On November 17, 1991, U.F.C.W. ran its first newspaper advertisement. Over the next month, U.F.C.W. ran 14 more advertisements

("ads" ). A sampling of those ads is set out below:

(i) Lloydminster Meridian Booster, Sunday, November 17, 1991

Lloydminster Real Canadian Superstore Employees

"Smell a Rat"

Lloydminster Superstore employees are very concerned by information which indicates that their employer, Superstore Foods Ltd., has, or is about to sign a substandard "sweetheart" labour contract with the Teamsters Union.

Lloydminster Superstore employees say:


"We Smell a Rat ...


We Demand Some Answers"
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Superstore employees want to know the answers, to these, and other questions:

1 . Is Superstore Foods allowed to pick a union for us?

2.
Is it true, that the Teamsters Union has signed cheap labour deals with Westfair Foods Ltd. franchises in B.C.?

3.
Have the Teamsters and Superstore signed a cheap labour deal in Lloydminster?

4.
The United Food and Commercial Workers represent all other Real Canadian Superstore employees in Canada. Why don't they represent Lloydminster Superstore employees?

For answers to these and many other important questions, all Superstore employees are urged to attend the following meetings at the following location: ...

(ii) Lloydminster Times, Sunday, November 24,1991
Do you Want to be a Teamster Member?

If you vote yes for a contract offer made by the Teamsters you will belong to the Teamsters Union.

If the answer is yes, consider these facts:

1.
At your meeting with the Teamsters did they show you the agreement you were voting on? When U.F.C.W. votes a contract offer you have the offer in front of you to read.

2.
Were they able to explain the proposed collective agreement? If the answer is no, why not? Could it be because they don't understand how the Superstore works?

3.
If two (2) is correct I would assume that they will have to ask management to explain the contract for them.

4. With only one Superstore how will they be able to have a strong voice for you in negotiations?

5.
Was the first vote a setup by the Teamsters and the company to see if you would accept a cheap deal?

6.
Why do the Teamsters believe they can negotiate more for you, could it be because they knew all along that there was more there?

When you make your decision look at U.F.C.W. Local 401's track record on what they have been telling you.

Who do you believe is telling the truth. If you don't believe U.F.C.W. Local 401 is, then you should vote for the Teamsters.

You can ask the Teamsters for the membership card back that you signed. If they say no you can sign a revocation document that cancels the card you signed with the Teamsters. The Labour Relations Board will not show it to either the Real Canadian Superstore nor the Teamsters. Make an informed decision and do not be intimidated by anyone into voting a certain way. [sic]

As president of U.F.C.W. Local 4011 urge you to look at all the facts before you vote.

In order for the U.F.C.W. to be able to attempt to become your bargaining agent we need at least 40 per cent of the workers at the Real Canadian Superstore to sign with our Union.
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The Teamsters Union will be back to ask you to ratify another sweet

heart deal. The reason I believe number 6 and the above statement is true

is that Westfair Foods offered U.F.C.W. two agreements, one that every

one would see and the other that would be secret. We said "NO" U.F.C.W.

Local 401 does not operate like that.

(iii) Lloydminster Times, Sunday, November 27,1991

Lloydminster Superstore employees say ...

"We Trust UFCW Local 401"

More and more Lloydminster Superstore

employees are saying they trust the

United Food and Commercial Workers

Union because:

•
The UFCW represents workers rights NOT employers

•       The UFCW is FAIR and Honest

•
       The UFCW has the best retail food contracts in Canada

•
        The UFCW is strong and will protect Superstore employees rights


Sign Up Now


U.F.C.W. Local 401 needs just a few more


signatures to make application to the


Board.


Westfair Foods PANIC!


Union van towed off there [sic) property under


R.C.M.P. escort.


Watch for the van just off there [sic] property


to sign up or call 875-7000 ext. 409

(iv) Lloydrninster Times, Wednesday, November 20,1991

Vote No

To Any Agreement That You Do

Not Have In Writing

1.
Ask the Teamsters how often they would have a representative visit your store?

2.
Check with fellow workers who have been represented by U.F.C.W. Local 401 to see how often a union representative was available to look after their problems?

3.
Ask the Teamsters what experience they have with retail food agreements and their experience in handling grievances?

4.
Is Westfair Foods scared to have the workers represented by a strong rank and file union?

5.
Why is management suggesting to you that you should vote for a substandard agreement?

6.
Workers in retail food stores are already working for start rated at are too low. Don't set a new standard of inferior agreements. [sic]

7.
The Real Canadian Superstore wants you, their employees, to have a contract that has no real teeth to it.

8.
The Teamsters have always been a strong demanding union. Why are they lowering themselves to this level?
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9.
What does Westfair and the Teamsters have to gain? Could it be future stores and more substandard sweetheart deals.

We the United Food and Commercial Workers Local 401 urge you to reject both the contract and this cosy relationship that seems to be developing between the Real Canadian Superstore and the Teamsters.

If you want a read democratic union run by you the membership say yes to U.F.C.W. Local 401. The voice of the working people and vote no to Westfair and the Teamsters.

On November 18,1991, Mr. O'Halloran went to the Superstore in Lloydminster to get permission to speak to the employees. The assistant manager asked him to leave the premises and threatened to call the police if he did not. Mr. O'Halloran bought something from the store and left. That night he attended the Teamsters' meeting at the Tropical Inn and spoke with Mr. McDonald and Mr. Froelich. U.F.C.W. also set up tables in the lobby of the hotel where the Teamsters were meeting.

As employees were proceeding through the hotel to the Teamsters' meeting on November 18, 1991, U.F.C.W. representatives handed them materials. The materials included copy of the leaflet about U.F.C.W. meetings and a copy of the Edmonton/Calgary collective agreement. Mr. O'Halloran gave specific instructions to U.F.C.W. union representatives that they were not to interfere with any of the Teamster meetings.

U.F.C.W. conducted organizing meetings at a local hotel for Superstore employees on November 19 and 20,1991.

On November 20,1991, Mr. O'Halloran again went to the store. He spoke to the assistant manager to get permission to speak to the employees in the lunch room. The assistant manager again refused. Mr. O'Halloran bought some Christmas lights and then left the store.

As a result of a telephone conversation with the Teamsters' secretary-treasurer on November 20,1991, Mr. O'Halloran understood that the Teamsters would no longer be applying for certification. He also understood that the Teamsters did not have the support they claimed to substantiate a collective agreement.

On November 23,1991, Local 401 rented a van, and put a U.F.C.W. banner on it. They parked the van on the Superstore parking lot in direct view of the door to the store. On November 23rd, a store security guard asked Mr. Leeyus to move the van out of the handicapped parking stall. He did and had no further contact before he left at 4 p.m. The van stayed on the lot on November 23rd and 24th.

On November 24th, Mr. Kelly, the food manager, approached the van with store security. The uncontradicted evidence is that he told Mr. Hesse and Mr. Leeyus there was no problem with the van being on
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the lot. However, Superstore did not want them soliciting people. The van returned the next day to the parking lot.

The Teamsters called an employee meeting for November 24, 1991. The same day, U.F.C.W. again rented space at the same hotel. U.F.C.W. set up a table with a banner. They gave handouts to employees on their way to the Teamsters' meeting.

It upset Mr. McDonald that the hotel rented the space to U.F.C.W. Mr. McDonald asked his wife to sit in the lobby near the U.F.C.W. table, watch and take notes. Mr. Froelich also asked several union stewards from an Edmonton local to attend the meeting. One of those stewards sat in the lobby with Mrs. McDonald. The others acted as escorts of employees from the front hotel lobby to the meeting room past the U.F.C.W. tables. In Mr. McDonald's opinion, U.F.C.W. obstructed the path of employees attending the Teamsters' meeting. Mr. McDonald was not aware of anyone who could not get to the meeting. Mrs. McDonald described the conduct of the U.F.C.W. representatives as akin to "Brick Store Salesmen". They were friendly and persuasive, but not intimidating to people approaching the table.

On November 25,1991, Superstore told U.F.C.W. representatives to move the van off Superstore property. At 6 p.m., Mr. Kelly went to the van with store security. He gave Mr. O'Halloran a letter advising that he was trespassing. The letter read:

Please be advised that we officially serve notice prohibiting any person from conducting United Food and Commercial Workers Union related business on property owned, operated or leased by Westfair Foods Ltd., and/or the Real Canadian Superstore in the City of Lloydminster, Alberta. Specifically referring to, but not exclusively limited to, a Dodge van, Alberta license number DWF980.

We hereby notify the occupants within said van to remove themselves and the van from the property forthwith or be subject to charges being laid under the Petty Trespass Act.

Mr. O'Halloran did not remove the van. Later, the R.C.M.P. came and towed the van. U.F.C.W. then filed an application before the Board seeking access to the employees at the store. We heard conflicting evidence about how many employees signed U.F.C.W.'s petition in the van after the U.F.C.W. received the letter.

On November 26, 1991, U.F.C.W. parked the van on the Sears parking lot nearby. Within an hour a security person from the Marlborough Mall asked them to leave. They did, moving the van across the boulevard from the parking lot, again within view of the Superstore. A parking by-law officer and R.C.M.P. warned them about
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parking in a "no parking" area. As a result, they moved the van to 42nd Street.

On November 28, 1991, U.F.C.W. moved the van back on the Superstore parking lot at about 2:15 p.m. Mr. Kelly and Mr. Cummings called the R.C.M.P. and towed the van. Two other U.F.C.W. vans were also towed.

On November 29,1991, U.F.C.W. filed its application for certification. They supported the application with a petition. The bargaining unit contains 252 employees. U.F.C.W. representatives testified that the employees signed the petitions in the hotels, restaurants, at their homes, at the U.F.C.W. meetings and in the van. No employee signed a petition in the store or on the parking lot during working hours.

U.F.C.W. did almost constant radio advertising during this same time. There were some television ads and a lot of print ads. U.F.C.W. received significant news coverage, both on its organizing efforts at the Superstore and on the towing of the van. The news coverage also extended to the Teamsters. U.F.C.W. also distributed many pamphlets and some copies of the ads. It distributed pamphlets to employees at the hotels, in the van, and at their homes. A sampling of the pamphlets say:

(i)
Superstore Employees Beware

           Don't Let the Teamster's History



Become


Your History

                  Teamsters In The News

Former Teamsters leader (Sean Floyd) offered firms labour peace in exchange for cold cash. Globe and Mail (Toronto)

Teamsters Union (Anti-racketeering suit launched by the US government) Journal of Commerce v. 77 (57)

Organized crime and the Teamsters. MacLeans v. 100 (26)

Remove (Toronto) Teamster officials, (corruption) probe told. Globe and MaiI (Toronto) ...

You Want to be a Teamster Member?

If the answer is yes consider these facts:

1.
Teamsters representative told U.F.C.W. the agreement was, blankety blank, inferior.

2.
Teamsters representative said that they had no bargaining power.

3.
Teamsters representative said U.F.C.W. could bargain better for Lloydminster Superstore Employees.
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4.
Teamters representative said that they could have sold the original offer to the employees if they had wanted to, but it was not a good agreement and chose not to.

5.
Teamters representative said it took two hours to negotiate the agreement.

6.
Teamsters representative said the contract was negotiated in Quebec.

7.
Teamsters representative told U.F.C.W., Local 987 of the Teamsters had no input into the contract.

If you vote for a contract offer made by the Teamsters, you will be voting for representation by people who made the above comments. Do you really want to be represented by someone who thought this and still tried to get you to vote on a substandard sweetheart contract?

We urge you to vote "no" to any offer by the Teamsters and give your support to U.F.C.W. Local 401.

Remember U.F.C.W. represents all Real Canadian Superstore Employees in Western Canada.

(iii) November 18,1991

Dear Superstore Employee:

We, the United Food and Commercial Workers, Local 401 would like to invite the teamsters representatives to the meeting being held at the Tropical Inn at 7:00 p.m. Tuesday and Wednesday at 10:00 a.m. and 4:00 p.m.

We believe you the employees of Lloydminster Superstore should be able to confront both unions who would like to represent you and ask questions and get honest answers.

I personally was involved in trying to reach an agreement, in principle, with Westfair Foods. The agreement was so bad that we the U.F.C.W.

would not agree to become involved with the garbage contract they were offering. The contract that was offered to you was negotiated national leader in Montreal and it took approximately two (2) hours. No wonder only someone like the Canadian Head of the Teamsters would sign this kind of substandard, sweetheart deal.

For the real truth, come to our meeting and if not call 875-7000 and ask for Lance Hardie or John Leeyus.

The general theme of these ads and pamphlets was to question the ability of the Teamsters to represent the employees. The literature served as a vehicle for U.F.C.W. to communicate with the employees. Mr. O'Halloran admitted that the ads were an attempt to stop the employees from ratifying the agreement, and to stop employees from becoming Teamster members. U.F.C.W. wanted to convey a message that the Teamsters negotiated an underhanded and sleazy deal. They also wanted to convince employees to select U.F.C.W. as their bargaining agent. 
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Counsel questioned Mr. O'Halloran at length about the sources of his information used in the U.F.C.W. ads. The information to prepare them came from other U.F.C.W. sources, Teamsters magazines, newspapers and magazines. He identified the two biggest sources as being the employees and Mr. Gelsinger. Employees readily told him and other U.F.C.W. organizers that the Teamsters were dishonest. They said the Teamsters' representative in the store lied to them. No Superstore employee made the statements contained in the November 17th ad.

Mr. McDonald and Mr. Froelich viewed the U.F.C.W. campaign as insulting, negative towards the Teamsters and even slanderous. Four employees testified for the Teamsters. Only one employee, Richard Wesnoski, testified about the U.F.C.W. campaign. In his view, the Edmonton/Calgary Superstore agreement "confused" some employees. He found the U.F.C.W.'s conduct on November 24th "distasteful". Specifically, he felt that they tried to create confusion among employees by "semi-concealing" U.F.C.W. banners hung over the table in the hotel lobby. He said he was unable to read the banner until he was at the table. Another employee said the banner was 10 feet by 2 feet. Mr. Wesnoski admitted that he had heard of connections between the Teamsters and the Mafia before reading it in the ad campaign. He said the literature references to the Teamsters and the Mafia caused employees to ask questions of the Teamsters.

Eight employees testified for U.F.C.W. Tammy Flora said the ads did not change her impression. She made her decision after the first meeting with the Teamsters because she was not happy with the agreement. Wesley Derksen expressed his views by granting an interview to the local newspaper. His views dealt mainly with a comparison of the collective agreements of the two unions. Bev Hollington also had her mind made up before the campaign began. She gained her knowledge from her parents who were Teamsters members. Sandy Hill's impression of the Teamsters made him concerned about the quality of life in Lloydminster. He held this concern from when he first became aware of the Teamsters' presence. The U.F.C.W. ad campaign only reaffirmed his view of the Teamsters.

Between November 16 and November 29, 1991, 80 employees gave the U.F.C.W. signed cards revoking their membership in the Teamsters. U.F.C.W. provided those revocations to the Board at the hearing, but did not give them to either the Teamsters or Superstore before then.

II. DOES THE TEAMSTERS HAVE A COLLECTIVE AGREEMENT THAT

BARS U.F.C.W.'s APPLICATION FOR CERTIFICATION?

The Teamsters claim to have a collective agreement signed November 22, 1991 which creates a bar to Local 401's application for
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certification. It seeks a determination of the status of its voluntary recognition and collective agreement pursuant to s. 11(3) (f) and (j) of the Code. It claims either support of the employees through membership cards or a mandate from employees.

The Code says a "collective agreement" means:

1.(f) "collective agreement" means an agreement in writing between an employer or an employers' organization and a bargaining agent containing terms or conditions of employment, and may include 1 or more documents containing 1 or more agreements.

The November 22, 1991 agreement between Local 987 and Superstore is in writing. It consists of one document purporting to contain terms and conditions of employment for the employees of Superstore at Lloydminster. The issue is whether or not Local 987 is a bargaining agent.

A "bargaining agent", as defined by s. 1(b) of the Code, means:

1. (b) "bargaining agent" means a trade union that acts on behalf of employees in collective bargaining or as a party to a collective agreement with an employer or employers' organization, whether or not the bargaining agent is a certified bargaining agent.

This definition contemplates both certified and voluntarily recognized bargaining agents. Section 40 of the Code deals with voluntary recognition agreements. It empowers the employer to bargain with a trade union acting on behalf of its employees.

40. Subject to the other provisions of this Act, an employer has the right to bargain collectively with a voluntarily recognized trade union acting on behalf of his employees or a unit of them.

In Sie-Mac Pipeline Contractors Ltd. v. Construction & General Workers, Local 1111, [1991] Alta LRBR 847, the Board recently dealt with the status of voluntary recognition collective agreements as a bar to certification. In that case, the Board considered two competing applications for certification. The General Workers Union claimed that their voluntary recognition collective agreement with the employer created a time bar to both applications.


The Board rejected the assertion that a trade union and an employer had an unrestrained authority to bind employees to a union and an agreement by negotiating and signing a collective agreement without some form of employee input. It held that the words  "acting on behalf of employees" in s. 40 contemplated a choice flowing from the employees. It required the union to show it acted in a real representative capacity.
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The Board in Sie-Mac relied on a similar finding made by the British Columbia Labour Relations Board in Delta Hospital and Hospital Employees Union, Local 180, [197811 Can LRBR 356, where it stated at p. 370:

But this is, and will remain, a flexible approach. The Board will look in every case at the circumstances in which the agreement was executed, the reasons for the recognition, the effect that it had or likely had on the voluntary decision of employees, and whether the employer really has unfairly contributed its support to one union in contest with another (c.f. British Columbia Railway Company, [1974] Can. L.R.B.R. 97).

The British Columbia Board went on to say at p. 371:

On the other hand, where a trade-union elects not to follow the certification process and instead seeks and secures voluntary recognition, there is no such independent check of employee support.... [W] here the parties to a voluntary recognition agreement hold up their contract as a bar to the employees' use of the Code to secure representation by another tradeunion, this Board must scrutinize that document closely. The purpose of that examination is to make a serious judgement about whether the document satisfies the notion of a collective agreement within the larger framework and principles of the Code. In our view, as we suggested earlier, the Code contemplates that an agreement between an employer and an uncertified trade-union will enjoy the legal status of a "collective agreement", and will thus be binding on the employees, only if one may reasonably judge that the trade-union is in some way actually representative of the group of employees affected. (Emphasis added)

The Board in Sie-Mac cited with approval, at p. 882, the following in Sheet Metal Contractors Ass'n of Alberta and S.M. W., Local 8 (1988), 1 CLRBR (2d) 107, at p. 132, [1988] Alta LRBR 326, at p. 350, [affd (1988), 93 A.R. 367 (Q.B.)J:

When a union approaches an employer with a request to bargain, it is claiming to be, and asking to be recognized as, the bargaining agent for the employees. This means it is claiming to represent those employees and to have their support for its acting in that role. When the employer accepts the union's request, it is accepting the proposition that the union has that degree of support. This support is usually confirmed, after the initial round of bargaining, by the ratification of a collective agreement. (Emphasis added)

In Sie-Mac, the Board reviewed the employee's rights contained in s. 19 of the Code. It linked the employees rights to choose trade union representation with the role of a union as a bargaining agent. It said at pp. 883-884:

This choice belongs to employees, not to employers. Several provisions in the Code exist to protect this fundamental right. These protections permeate the unfair labour practice provisions, the certification process

24
Canadian Labour Relations Boards Reports 16 CLRBR (2d)
and the provisions governing collective ageements. Section 146 and 131 are examples. These protections also illustrate the broad purpose or spirit of the legislation. The fundamental right and freedom guaranteed to Alberta employees under this legislation is the right to join with fellow employees in collective bargaining, free of undue influence from the employer or those acting on the employer's behalf. This right, while collectivist in nature and based on majority rule, is an employee right.

The institution through which employees can express their right to bargain collectively is the trade union. But the Code's primary focus is not to benefit trade unions for themselves. It is to support them because they represent employees and to give a legal framework within which they can freely carry out those representational activities. Voluntary recognition is not a way of circumventing the employees' freedom to choose union representation, but of facilitating that choice.
Section 126 deals with the effect of a negotiated collective agreement. It gives a trade union substantial power over the working lives of employees.

"126(1) The provisions of a collective agreement are binding on

(a) the bargaining agent and every employee in the unit on whose behalf it was bargaining collectively; . . ."

Sections 19 and 126 are cornerstones of the Code's collective bargaining system. The whole Code facilitates employees, by majority choice, selecting trade union representation. Both sections use the term "bargaining agent" rather "trade union".

The General Workers Union's interpretation of s. 1(b) is unconvincing. If this were true, why use the word "bargaining agent" rather than just "trade union" in the definition of collective agreement? We believe it is obviously the correct reading of that section that the trade union must be acting on behalf of employees whether it is acting in collective bargaining or as a party to a collective agreement with an employer. Put in reverse, we reject the argument that a trade union can become a bargaining agent just because it signs a document with an employer that looks like a collective agreement.

Our view of this is reinforced by the words in section 40. The right an employer has to recognize a trade union voluntarily is subject to the other provisions of this Act and must involve a trade union acting on behalf of his employees. We read s. 40 as referring to a trade union that does act on behalf of his employees (or the ones the employer agrees to use from the hiring hall, in that situation). It does not extend to a trade union that would just like to act on behalf of employees but enjoys no real support in the bargaining unit.
The General Workers Union cited I. W. Campbell Construction Ltd. v. Construction and General Workers Union 1111 [1979] 3 Can.L.R.B.R. for the proposition that a union does not need employee support to negotiate voluntarily. The case held that an unsuccessful certification application did not cancel voluntary recognition during a subsisting agreement. This is because a Union, during an agreement, is not obliged to maintain majority support. To the extent the case implied anything further, Sheet Metal, supra represents contrary, and more recent, authority. (Some emphasis added)

This rationale of employee choice is also set forth in Delta Hospital, supra, at p. 365:
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The assumption of particular provisions of the Code is that a trade union will represent employees in their employment relationship. A trade-union is a vehicle through which employees can come together and have some meaningful input into the terms and conditions under which they will work. This is implicit in several provisions of the Code. Section 1(1) defines collective agreement as "an agreement in writing between an employer... and a trade-union, containing rates of pay, hours of work, or other conditions of employment ...... It is employees who receive the pay established, work the hours set, and live under the other provisions negotiated. Presumably, it was intended that the trade-union would be representative of the employees during the bargaining which produced those terms.

The British Columbia Board went on at p. 371 (quoted with approval in Sie-Mac, supra, at p. 887):

The issue of whether an uncertified trade-union is representative of employees more often arises in the industrial setting where the work force is already there and where the trade-union, without consulting the employees at all, persuades the employer for one reason or another to enter into a collective agreement. In those circumstances, if a dispute arises as to whether the agreement really is a collective agreement, the trade-union should be prepared to offer evidence that it is representative of a majority

of the employees affected. There is no set way in which this will have to be done. The trade-union can meet this requirement by showing that a majority of the employees are members, or by establishing that a reasonable ratification procedure was followed and the employees elected to be bound by agreement, or by any other means adequate in the circumstances.

Sie-Mac and Delta Hospital both deal with claims by a trade union that its voluntary recognition collective agreement barred another competing union's application for certification. In both, allegations of unfair labour practices, going to the union's ability to represent the employees, arose. The involvement of the employees in ratifying the collective agreement was an issue. We find these cases particularly persuasive in this case because of the similarity in both issues and facts.

In Sie-Mac, the Board reviewed at length the jurisprudence on the representative capacity of the trade union. Counsel argued many of those cases before us. We adopt the rationale of Sie-Mac and Delta Hospital on this issue.

The Teamsters submit that they actually represented the Superstore employees. Their representative capacity arises from the application for membership cards and the employee bargaining mandate given on November 18,1991. We examine each claim below.

(i) Membership cards. The Teamsters say each employee who signed a card did so freely. It denies any violation of the Code to get the
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cards. It says Superstore did not aid in getting the cards. U.F.C.W. raises the employer involvement as employer domination or interference in the formation and administration of a trade union. It relies on s. 131(1) and s. 146(1) of the Code to support its position.

131.(1) Any collective agreement entered into between an employer or an employers' organization and a trade union may be declared by the Board to be void when in its opinion the administration, management or policy of the trade union is

(a) dominated by an employer' or

(b) influenced by an employer so that the trade union's fitness to represent employees for the purpose of collective bargaining is impaired.

146.(1) No employer or employers' organization and no person acting on behalf of an employer or employers' organization shall

(a)
 participate in or interfere with

(i) the formation or administration of a trade union, or

(ii) the representation of employees by a trade union,

or

(b)
contribute financial or other support to a trade union.

Superstore says, according to the November 13th agreement, it legitimately gave the Teamsters access to the employees at the store. It denies contravening the Code. Superstore relies on s. 146(2) (a) (iii) of the Code, which states:

146.(2) An employer does not contravene subsection (1) by reason only that the employer

(a)
in respect of a trade union that is a bargaining agent for his employees

(iii) permits the trade union to use his premises for the purposes of the trade union.

Delta Hospital, supra, discusses the possibility of employer actions unduly influencing the employees. At p. 368, it says:

In the United States, the National Labour Relations Board and the courts have exercised control through the unfair labour practice provisions of the National Labour Relations Act. As early as 1945 it was held that where a "real issue of representation" exists between two or more trade-unions, the employer will commit an unfair labour practice by entering into a collective agreement with one before there has been a determination as to where the majority support of the employees lies (Midwest Piping and Supply Co. (1945),63 N.L.R.B. 1060). Through the years, as the result of the particular legislation and such decisions as Bernard-Altmann Texac Corporation (1961), 42 L.C. 16,978 and Gissel Packing Company (1969), 71 L.R.R.M. 2481, an elaborate set of rules has developed. Some of these can be summarized: to recognize one of two competing unions while the employees' choice between them is demon
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strably in doubt is unfair labour practice and an agreement entered into in those circumstances will not be given force; conversely, where a tradeunion does have majority support in an unorganized unit, it has the right to request recognition from the employer and a refusal by the employer can result in a bargaining order being made; when a trade-union makes a recognition demand based on majority support, it is expected that it win offer to prove its majority either to the employer himself or to some mutually agreeable third party; and once an employer agrees to a thirdparty card check and that person declares a union majority, the employer must bargain.

The unfair labour practice model has also been used by the Ontario Labour Relations Board to ensure the integrity of the voluntary recogniztion process and its relationship with the certification process. In such early decisions as Brown's Bread Ltd. (1946), 45 C.L.L.C. 16,433 and Capital Carbon and Ribbon Co. Ltd. (1946),46 C.L.L.C. 16,479 it was held that where an employer and an uncertified trade-union enter into a purported collective agreement "in the shadow of an organizational campaign" by another trade-union, the agreement will not serve as a bar to an application for certification by that other trade-union.

While the experiences of other labour boards are instructive, here again we are not prepared to accept as an invariable rule any proposition that would result in the denial of collective agreement status to any and all agreements entered into where a representation question exists. As we will later indicate, a more flexible, case by case approach will be taken.

It continued at pp. 369-370:

We now turn to a consideration of the B.C. Code.

First of all, it is quite clear that the Code's unfair labour practice provisions, and their interaction with certain remedial sections, place one restraint on the idea of voluntary recognition. If, as we earlier postulated, an employer signs a collective agreement with an uncertified trade-union and thus unduly influences his employees in favour of that trade-union and against another, that would be a breach of Section 3(1) of the Code....

But this is, and will remain, a flexible approach. The Board will look in every case at the circumstances in which the agreement was executed, the reasons for the recognition, the effect that it had or likely had on the voluntary decision of employees, and whether the employer really has unfairly contributed its support to one union in contest with another (c.f. British Columbia Railway Company, [1974] Can. L.R.B.R. 97). (Emphasis added)

Sie-Mac, supra, also deals with employer involvement in voluntary recognition relationships. The Board found that s. 3 (1), of the British Columbia Code [Industrial Relations Code, R.S.B.C. 1979, c. 212] is similar to s. 146 of Alberta's Code. It also found that s. 50 [am. S.B.C. 1987, c. 24, ss. 3, 27] is similar to Alberta's s. 131(1). The Board, at pp. 896-897, says:
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We have already reviewed the B.C. and Ontario cases that say granting voluntary recognition to a trade union that does not already represent employees in the workforce amounts to support and can offend this section. Agreeing to and enforcing a compulsory union membership clause in such circumstances can also amount to prohibited support under this section.
We find Alberta's legislation puts restraints on the abuse of voluntary recognition in much the same manner as B.C. and Ontario, even though the statutory wording comes in a different configuration.

First, a trade union cannot conclude a valid collective agreement unless it represents employees at the time of the recognition. We believe the B.C. and Ontario cases provide helpful guidance on what test a union, seeking to uphold such a voluntary agreement under Alberta's statutory provisions, must meet.

The second restraint comes from the unfair labour practice provisions.. Section 146 prohibits not only participation or interference in the affairs of a trade union, but also the contribution of financial or other support. The Code does not define other support. However, the exceptions set out in a. 146(2) give some guidance. We find that entering into a collective agreement, advantageous to a trade union, unrepresentative of the employer's employees, may amount to a violation of this section. In assessing any such allegation, this Board would look to the purpose of the section, which is clearly to preserve trade unions as appropriate collective bargaining institutions.

In prohibiting support as well as interference, the section recognizes that a trade union's arms-length independence can be undermined in different ways. Benefits procured from the employer, which the union is unable to obtain through its own efforts, may make the union beholden to the employer. This can be just as detrimental to the union's ability to represent employees as direct management involvement in the union's constitutional affairs.
The third restraint comes from section 131. That section allows the Board to set aside and treat as void any collective agreement where the trade union's relationship with the employer is unsuitable given a trade union's statutory role. Use of the section does not depend upon proof of an unfair labour practice under s. 146. However, both sections are obviously aimed at much the same situation. Section 146 is not absolutely parallel to s. 131. Conduct that violates s. 146 may not be so serious that the "trade union's fitness to represent employees for the purposes of collective bargaining is impaired." The validity of a voluntary recognition collective agreement most frequently comes into question when a trade union garners enough employee support to seek certification. This section, when it applies, removes what otherwise would amount to a statutory time bar to that application.

These three restraints obviously overlap. At one extreme, a trade union may have strong employee support but be hopelessly dominated by the employer. At the other extreme, a union may seek to bargain for employees without in any way representing them. The employer may have done nothing to that point to involve itself with the union at all. In this latter situation, the prudent employer would decline recognition unless it
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could genuinely assure itself of employee support for the Union. To extend recognition without such support may amount to a violation of a. 146. Section 146(2) protects employers where the union seeks to force voluntary recognition through illegal picketing.

In assessing these situations, the Board would look closely at an employer extending recognition to one union to defeat the organizing efforts of another. It would also look closely at what the cases refer to as "sweetheart, deals," where unions and employers benefit to the detriment of the employees and their statutorily protected rights.

The Board went on to find that the employer gave prohibited support to the union. The employer gave the union voluntary recognition when it was not representative of any of the employees.

In Sunrise Paving & Construction Co. v. L.I.U.N.A. Local 183 (1972), 72 CLLC 16,060, the Ontario Labour Relations Board dealt with employer support. It found that employer support can impair the employee's choice. The Board also held that a subsequent agreement could not cure the breach. At pp. 795 and 796, it said:

15. It is readily apparent that the alleged collective bargaining relationship between the respondent and the intervener arose as a result of arrangement between them without reference to or consultation with the employees who would be affected by this arrangement. Clearly, the respondent selected the intervener as the bargaining agent for its future employees. Such an arrangement strikes at the very spirit of The Labour Relations Act which envisages the selection of a bargaining agent by the employees concerned without the intervention or influence of their employer.
16. Employees of the respondent did not have an opportunity to select their bargaining agent. The Board finds that the actions of the respondent in all of the circumstances of this application constitutes other support to a trade union (the intervener) within the meaning of section 40(a) of The Labour Relations Act. The Board is given the jurisdiction to consider the question of support by an employer for a trade union. Certain consequences flow from the Board making a finding that an employer has contributed other support to a trade union. This consequence is set forth in section 40 of The Labour Relations Act.

17. The fact that the respondent and the intervener have entered into a second alleged collective agreement does not cure the initial conduct of the respondent and the intervener in entering in the first alleged collective agreement in the circumstances set forth above. The status which the intervener claims in this proceeding is founded upon conduct which offends the provisions of section 40(a) of The Labour Relations Act. The subsequent relationship between the respondent and the intervener is founded upon conduct which falls within the provisions of section 40(a) of The Labour Relations Act. The subsequent relationship between the respondent and the intervener as evidenced by the two alleged collective agreements between them does not cure the initial impropriety of their relationship. (c.f. the Navco Foods Services Limited case, OLRB M.R. February 1971, p. 80).
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Similarly, in U.FCW v. Primo Importing & Distributing Co., [1982] OLRB Rep. Dec. 1869, the Ontario Board reiterated its view on employer support of a trade union, at pp. 1888-1889:

31. The Board has found in a number of cases that an employer which allows employees the gratuitous use of its premises to conduct a meeting for the purpose of forming an employees' association thereby provides support of the type contemplated by section 13 of the Act (see, for example, Faultless-Doerner Manufacturing Inc., [19801 OLRB Rep. Feb. 214; Aclo Compounders Inc., [19791 OLRB Rep. Sept. 845; Crowe Foundry Limited, [1969] OLRB Rep. May 218; Basic Structure Steel Fabricators Limited, [19661 OLRB Rep. March 888; Kemp Products Limited, [1966] OLRB Rep. Apr. 39; S. W Fleming and Company Limited, [1964] OLRB Rep. June 144; Burlington-Nelson Hospital, [1962] OLRB Rep. Nov. 285; and Kenora District Home for the Aged, [19601 OLRB Rep. Apr. 28). Similarly, the fact that an employer permitted notices of such meetings to be posted on its bulletin board(s) has also been found to be relevant in determining whether section 13 precludes the Board from issuing a certificate (see, for example, Crowe Foundry Limited, supra, and Kenora District Home for the Aged, supra).

32. If the organization which was intervening in these proceedings were the Primo Workers'Committee, there would be no doubt whatever that section 13 would preclude the Board from certifying it and that, by virture of section 48, any agreement between it and the respondent would be deemed not to be a collective agreement for the purposes of the Labour Relations Act. That the respondent participated in the formation or administration of the committee, or contributed financial or other support to it, is abundantly clear from the facts set forth above. The respondent not only permitted the committee's lawyer to attend at the plant to meet with employees about forming a committee (without even inquiring whether or not the meeting would be held during working hours), but also authorized the holding of meetings during working hours at which members of the committee, accompanied and supported by at least one high ranking member of management, explained the operation of the committee. Management also gave the committee ready access to the plant bulletin boards for the purpose of communicating with employees, and paid committee members for the time spent at committee meetings when those meetings were held during working hours. Although management requested that the committee have a representative on it from each department, management "recognized" the committee without taking steps to determine whether majority of the employees in the respondent's workforce had authorized the committee to represent them. Furthermore, when the respondent recognized the committee, management knew that the majority of the "representatives" on the committee were opposed to the applicant, and also knew that, in all probability, the applicant would renew its organizing efforts within a few months. Under the circumstances, we are satisfied that the adverse effect which employee support for a committee could have on any such organizing efforts by the applicant was apparent to management, and was at least one of the factors which prompted management to recognize and otherwise support the committee.
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It went on to consider the impact of the employer's actions at p. 1890, where it said:

35. In addition to the history of employer support which tainted the Association due to its close ties with the committee, the intervener also received direct support from the respondent in July of 1982 in the form of voluntary recognition in the shadow of the applicant's renewed organizing drive and (July 16,1982) application for certification. As stated by the Board in Trent Metals Limited, [1979] OLRB Rep. Aug. 827, at paragraph 8:

"The Board can think of no more meaningful support in the context of a bi-union contest of membership ... than the extension of recognition to one of the two unions. The effect of such recognition is to indicate the employer's desire to deal with that union to the exclusion of the other and thereby chill, if not destroy, the organizing campaign of the unrecognized trade union."

36. For the foregoing reasons, the Board finds that the April 25, 1982 to April 30,1984 agreement entered into by the intervener and the respondent in July of 1982 must, by virtue of section 48 of the Act, be deemed not to be a collective agreement for the purposes of the Labour Relations Act. The Board further finds that section 13 of the Act precludes the Board from certifying the intervener in the circumstances of this case. The intervener's application for certification is therefore dismissed.

The Code prohibits a union from relying on employee support obtained with employer assistance. It protects the employee's right of choice. Did Superstore's activities contravene s. 146(1) or impair the collective agreement with the Teamsters under s. 131?

We turn to an assessment of Superstore's involvement in the activities of the Teamsters. The evidence shows that Superstore, after reaching an impasse with Local 401, followed up with the Teamsters to offer them status as the employees' bargaining agent. Superstore knew U.F.C.W. was pursuing its claim as the voluntarily recognized bargaining agent. Superstore told its employees they would be represented by a union. Once the union was identified, they would get a pay raise. No employees approached the Teamsters or any other union.

On November 13, 1991, Mr. Froelich signed an agreement that he believed constituted a binding collective agreement with a gentleman's agreement to an immediate reopener, if necessary. He had not consulted any employees before then. No Superstore employees were members of the Teamsters. This was not a hiring hall situation. The only activity, until then, had been the offer by Superstore to the Teamsters to represent a group of its employees. It offered a first collective agreement prepared by Superstore. The offer gave the Teamsters its first retail bargaining unit in Western Canada and an immediate 250 members with a union shop provision.
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Sie-Mac and Delta Hospital provide that the agreement signed November 13,1991 could not become a collective agreement until the employees chose the Teamsters as their bargaining agent. Reasonably, in the circumstances, the employees could do so by ratification. They could join the Teamsters before the agreement was signed and give the Teamsters a clear mandate to bargain on their behalf. The Teamsters had no representative capacity at the time of signing on November 13th. The employees did not give any mandate before November 13th. There was no subsequent ratification. Counsel for the Teamsters and Superstore conceded there was no collective agreement as of November 13,1991. We agree.

The facts before us convince us that Superstore purported to extend voluntary recognition to the Teamsters before the Teamsters had any representative capacity. As a result of that recognition, it gave the Teamsters the use of its premises for union organizing. It also allowed the Teamsters access to captive meetings with the employees for purposes of conducting union business. The significance of captive audience meetings on the worksite is that employees can be unduly influenced by their employer. This becomes even more important where the worksite is new and employees have little familiarity with the employer or their co-workers. In such a case, the possibility of employer influence is more pervasive.

Superstore initiated the circumstances leading up to the signing of the cards. It contacted the Teamsters, invited them to be the bargaining agent and sent them a proposed collective agreement. At both employee meetings, Mr. Kalichuk introduced Mr. Froelich as the union representative of the employees. He said that the Teamsters and Superstore had signed a collective agreement and Mr. Froelich was at the meeting to present that agreement to the employees. Mr. Froelich confirmed that information for the employees. Superstore also gave the Teamsters extensive access to the employees in the store, personally and through notices. Mr. Kalichuk cooperated closely with Mr. Froelich to help him obtain employee support within the store. We find that these activities constitute other support for the Teamsters, contrary to s. 146(1) of the Code.

Section 146(2) of the Code allows an employer to give access to a trade union that is a bargaining agent for the employer's employees. On November 13th, when Superstore invited the Teamsters into the employee meetings, the Teamsters was not the bargaining agent of the employees. It was not yet acting on behalf of Superstore employees in any meaningful sense. Superstore had no reason to believe they were. Similarly, on November 14th, when Mr. Kalichuk gave Mr. Froelich access to the employees in the store, the Teamsters were not the
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bargaining agent. The earliest this could have occurred was when Mr. Kalichuk advised Mr. Froelich that he had signed a majority of the employees. We find that Superstore cannot claim the protection noted in s. 146(2) of the Code.

There is also the conduct of the Teamsters to consider. Counsel for Local 987 says that the Teamsters sought support of the employees in the cards. The employees signed cards at the November 13,19916 p.m. meeting and on November 14, 1991 at the store. Employees understood that the cards "did not mean anything". They would not be used in an application for certification. They did not signify acceptance of the collective agreement. No one told the employees that the cards were necessary. No one said the Teamsters needed the cards to solidify the voluntary recognition arrangement between it and Superstore. At most, the Teamsters told the employees they needed the cards to convince Superstore to make changes to the already signed collective agreement.

On November 14,1991, Mr. Froelich obtained about 97 signed cards at the store. He got all the signatures with employer knowledge and consent. Some employees signed cards on the floor during working hours.

Mr. Froelich advised employees at 6 p.m. that no cards has been signed at the 1 p.m. meeting due to insufficient time. Employees later learned that the employees at the 1 p.m. meeting refused to sign cards and were angry because they felt Mr. Froelich lied to them. Mr. Froelich admitted this in his evidence. In fact, he withdrew as the Teamster representative for a short time as a result of this concern of the employees. Employees were told that cards meant nothing. Yet, the Teamsters now rely on the cards to establish their status as bargaining agent. We find that the Teamsters were less than forthright with the employees. We believe that they acted as they did in an attempt to conclude a collective agreement with Superstore in as short a time as possible and to defeat the representational claims of U.F.C.W.

The actions of the Teamsters in signing the November 13th agreement also convince us of their failure to represent the employees. Counsel told us the November 13th document was not intended to be a collective agreement. If not, why did the Teamsters rush to sign it? Mr. McDonald said the Teamsters had concerns with the document. Yet they did not negotiate those items before signing. In our view, the Teamsters and Superstore disregarded the employees' right to choose their trade union by signing a collective agreement with such a long term. The only tenable conclusion, which we draw, is that the Teamsters and Superstore signed the November 13th agreement, intending
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it to be a collective agreement, and did so to block any other union's involvement. This fundamental fact colours all of the events which follow.

Mr. Froelich told one employee she would not get a raise if she did not sign the card. That employee testified that she felt threatened by Mr. Froelich's statements. We find this a reasonable conclusion. We find that Mr. Froelich made the statement to persuade her to join the Teamsters. We find Mr. Froelich's actions breached s. 149(f) in that he threatened or unduly influenced an employee to attempt to have her join the Teamsters.

At the end of the day, Mr. Froelich gave 147 signed cards to Mr. Kalichuk to verify. The employer's counsel argues that Superstore can accept these cards at face value as voluntary expressions of the employees' desire to have the Teamsters as their bargaining agent. At this time, Superstore says the voluntary recognition arrangement crystallized. The Teamsters became the bargaining agent of the employees. This enabled Superstore to permit the Teamsters to use its facilities for purposes of the union without breaching the Code. This enabled it to enter into collective bargaining with the Teamsters.

We disagree. Superstore imposed the condition of proof of employee support before extending voluntary recognition. However, it selected the Teamsters as the bargaining agent once negotiations with U.F.C.W. for a similar arrangement broke down. Superstore did so knowing that U.F.C.W. claimed to be the province-wide voluntary recognized bargaining agent. They signed an agreement before consulting any employees. Their statements to employees in the captive audience meetings left no doubt about both the Teamsters' and Superstore's position. The Teamster's attendance at the store on November 14,1991 was clearly interpretable by employees as employer sponsored. The conduct of both Superstore and the Teamsters after November 13th convince us that, in fact, they intended to and did conclude an agreement on November 13th. They believed it was a binding collective agreement, albeit with a gentleman's agreement to consider reopening on certain issues. We have already ruled that it was not a collective agreement. We must examine the employees' actions in light of these findings.

We find that Superstore's invoilvement taints any indication of support expressed by the employees on November 13th and 14th. From the evidence, we believe that Mr. Kalichuk was aware of the circumstances leading to the signed cards. We are not convinced that he relied "in good faith" on the prima facie evidence of the cards as voluntarily signed. Mr. Kalichuk communicated this evidence of support to Mr. Mahoney and Superstore subsequetly relied on it. In

Westfair Foods Ltd. And Teamsters, Local 987
35

effect, Superstore created the atmosphere in which the Teamsters could appear to employees as an employer-selected bargaining agent and the collective agreement could be presented as a done deal. We do not accept that Superstore was unaware of this atmosphere it had created.

Further, we find that the expression of support for the Teamsters in the cards was not an informed expression. The Teamsters misled the employees about the purpose of the cards. The subsequent actions of the employees convince us that the cards were not a true voluntary expression of support (see comments in Edmonton Separate School Board and A. U.S.E., [1988] Alta LRBR 33).

The Teamsters cannot now rely on the membership cards to establish the voluntary expression of choice by the employees. We reject the Teamsters' claim to representative capacity based on evidence of signed membership cards. We turn to the purported agreement signed November 22,1991.

(ii) The agreement signed November 22, 1991. The Teamsters submit there is a collective agreement flowing from the mandate given to the Teamsters at the November 18, 1991 meeting.

Mr. Froelich called the November 18, 1991 meeting to further discuss the employees' concerns about the "collective agreement" he signed on November 13,1991. The meeting notice advised employees to come to a general meeting. The employees wanted a "general meeting". He saw it as a regular union meeting. He intended to meet his commitment given to employees earlier that week, to deal with employee concerns and to update them on the negotiations. The evidence does not convince us that employees knew they would be giving a mandate to a bargaining committee. Superstore says it relied upon the ostensible authority of the Teamsters to bargain. The parties submitted numerous cases on this point.

In Construction Labour Relations (Alberta) and I.U.O.E., Local 955 (1987),16 CLRBR (N.S.) 129, [19871 Alta LRBR 318; [affd [19871 Alta LRBR 591,82 A.R. 309,45 D.L.R. (4th) 257 sub nom. I.U.O.E. v. Alberta Relations Board (Q.B.)], the Board found that a collective agreement was concluded even though the union had not ratified the memorandum of settlement. The union argued it did not properly call the meeting at which the bargaining committee got a mandate. Also, the union's constitution required ratification, which was not done. The employer, however, altered its position as a result of representations of the union flowing from that meeting. The members at the meeting voted to give the negotiating committee authority to settle a collective agreement on two conditions. The committee communi
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cated that position to the employer. The Board held that the employer could rely on the ostensible authority of the union bargaining committee. In this case, the parties were negotiating a replacement collective agreement and had met ten times before reaching a memorandum of settlement. At pp. 137-139 CLRBR (NS), pp. 326 and 327 Alta LRBR, the Board said:

A bargaining committee whose authority to bargain under the Act is limited by a ratification procedure specified by the union under s. 74(2) cannot simply waive the ratification procedure and free themselves of the limitation upon their authority.

This is a general principle of agency law decided in Alberta in Jensen v. South Trail Mobile Ltd., [1972] 5 W.W.R. 7, 28 D.L.R. (3d) 233 (Alta. S.C.A.D.). In that case an Edmonton mobile home dealership set up an agency in Whitehorse. The Whitehorse agent signed a contract for the company which was, on its face, not binding until signed and approved by one of the Edmonton owners. The contract was signed and the purchaser and the Whitehorse agent waited around for approval to come. Finally the Whitehorse agent, deceitfully, told the purchaser he had obtained the approval and signed the contract himself. The Edmonton agency was then sued and argued that the agent had no authority to lift the express restriction on his authority to bind the company. . . .

However, in this case the union negotiation committee on its own did not purport to waive the ratification requirement. The union itself, at a union meeting, in fact took a vote that purported to give the negotiating committee permission to settle a contract if two additional terms were met. Mr. Nessel, it appears to us, quite accurately described to the employers negotiating team the authority the union negotiating team had been given, not by themselves, but by the union meeting of February 15, 1987.

What is really in issue here is not the acts of the committee, but the validity of the acts of the union itself, through its February 15th meeting having approved the contract terms and authorized the committee to agree to the subsequent memorandum on a pre-ratified basis. We are satisfied that the union negotiating committee, in dealing with the employers on February 16th and 17th, went no further than the union meeting purported to authorize them to go. This is not a situation where an agent is alleged to have acted in compliance with the instructions they received, It is the validity of the instructions thus received from the union meeting that are in issue.

The facts at hand do not convince us that the Teamsters had a mandate from the employees. We find that the Teamsters did not intend to get 4 mandate at that meeting. Many of the 13 issues were in fact questions for which the employees sought answers. A question is not a mandate. The Teamsters did not properly notify the employees of the intended purpose of the meeting. Mr. Froelich did not review the agreement in full. They did not give copies of the agreement to employees to review and comment upon. In Mr. McDonald's view,
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this would only confuse them. The Teamsters did not check the employee status of those attending the meeting. They did not conduct a vote. Rather, they relied on Mr. McDonald's view of a consensus. The employees were still ill-informed and very confused. In our view, most of these employees dealt with the Teamsters on the understanding the employer and the Teamsters already had a contract. It was a matter of trying to improve upon a fait accompli from November 13th, which had been forced upon them.
In addition, we note that the agreement signed November 22nd is merely an amendment of the agreement signed November 13,1991. It contains articles such as union security, grievance procedure, vacations, hours of work. The Teamsters did not put these matters to the employees on November 18th. These articles contain fundamental issues going to the employment relationship. Yet, the employees did not mandate the Teamsters on these issues, nor did they ratify them.

We find that the Teamsters did not have a mandate from the employees on November 18th. Further, we believe that the employer was not misled about the events. It did not rely on the ostensible authority of Mr. McDonald and Mr. Froelich to do anything other than negotiate changes to the agreement signed on November 13th. We have already said that the agreement signed November 13th was not a collective agreement. Just as the Teamsters did not have a collective agreement on November 13th because they were not a bargaining agent, neither did they have a collective agreement on November 22nd. Nothing had happened to cloak them with the necessary representative capacity in the interim. The November 22nd agreement is not a collective agreement under the Code and does not create a time bar to the application for certification.

Mr. McDonald and Mr. Froelich said the Teamster's by-laws do not require ratification of a collective agreement. The by-laws of Local 987 provide a specific process for bargaining proposals and collective agreement ratification. The Teamsters did not follow the process identified in the by-laws for ratifying the agreement signed November 22,1991.

The Teamsters suggested that the Board could remedy the situation by ordering a ratification vote on the agreement. We decline to do 80. We find that the Teamsters did not intend to ratify the agreement. For this Board to now order a vote would put the Teamsters in a position in which they did not intend to place themselves. We will not do so in this case.

Having so found, we must now address the other complaints alleged. The U.F.C.W. alleged that the agreement is a "sweetheart agreement" with terms so favorable to Superstore as to provide evi
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dence of employer influence under s. 131 of the Code. Having found that Superstore improperly assisted the Teamsters in relation to the signing of the cards, there is no need to deal further with the content of the agreement of November 22,1991. Had we done so, we would have been heavily influenced by the term of that agreement.

U.F.C.W. relies on the revocations signed by employees to support its position that the Teamsters did not have representative capacity. Given our findings that the Teamsters' cards were not, in any event, voluntary, we do not find it necessary to comment further on these revocations.

III. DID U.F.C.W.'s ORGANIZING ACTIVITIES VIOLATE THE CODE?

The Teamsters argue that U.F.C.W. interfered with its representation of employees in breach of s. 149(f) of the Code. Further, they submit that U.F.C.W.'s conduct impeded Local 987's ability to get voluntary support from the employees. Superstore submits that U.F.C.W. violated the Code by organizing on employer premises without Superstore's consent, contrary to s. 149(d). Superstore argues that these breaches taint the 40% support relied upon by U.F.C.W. in its certification application.

(a) Interference with Representation by the Teamsters

Section 149(f) protects the representative rights of a trade union. It prohibits other trade unions from interfering with those rights. It provides:

149. No trade union and no person acting on behalf of a trade union shall

(f)
use coercion, intimidation, threats, promises or undue influence of any kind with respect to any employee with a view to encouraging or discouraging membership or activity in or for a trade union.

The Teamsters point to the abundance of advertising done by the U.F.C.W. and the presence of the tables at the entrance to the November 18th and 24th meetings. They say this conduct violates the Code. Counsel for the Teamsters argues that, without this interference by U.F.C.W., the Teamsters would have concluded a collective agreement to the satisfaction of the employees. We find two difficulties with this position. First, we found that the Teamsters had no intention to properly seek a mandate or to ratify the agreement. Secondly, we heard no evidence to persuade us that the employees were coerced, intimidated, threatened, given promises or unduly in
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fluenced. by U.F.C.W. In fact, as we set out above, the employees testified that the campaign did not alter their concerns which arose prior to the ads.

In Stuve Electric Ltd. and LB.E. W, Local 424, [1989] Alta LRBR 69, the Board characterized the elements of a breach of s. 137(3)(d), the employer equivalent to s. 149(f). It said at p. 74 [quoting Buchanan Lumber and L W.A., Local 1-207,[1986] Alta LRBR 136, at p. 153]:

[The factors in s. 137(3)(d) can be subdivided into three.] The actions must be by the employer or by persons acting on behalf of the employer. There must be some actions; intimidation, dismissal, threats of dismissal or any other kind of threat, the imposition of a penalty or some other means. There must be a purposive element; the act or acts must have been carried out for the purpose of compelling a person to refrain from becoming or to cease to be a member of a trade union.

The Board addressed the impact of a union's campaign in Junction Construction Ltd. and C.J.A., Local 846, [1990] Alta LRBR 196, 90 CLLC 116,057. It found that foolish, unreasonable or even negligent misstatements do not breach the Code. Further, the Board implied that it required evidence of the effect of such statements on the employees. At p. 199-201 Alta LRBR, it said:

The concerns of the Board, in enforcing the Code, are with deliberate misrepresentations made by the parties for the purpose of destroying the certification process or the collective bargaining process. Misstatements that are merely foolish, unreasonable or even negligent, will not in themselves evidence a breach of the Code, or justify the Board's intervention.

Obviously the preference of the Board is that parties conduct themselves in a manner that will not give rise to circumstances where misstatements are used or are induced to be uttered by others. But our preference does not mean that contrary behaviour is going to result in a breach of the Code.

A consideration of the complaint in light of the wording of the provision of the Code to which it refers, clearly indicates it is not justified....

The Company has not established that Drisdelle's error in saying that the Company dismissed an employee involved in an accident, as opposed to a safety violation, constitutes coercion, intimidation, threats, promises or undue influence, within the normal meaning of those terms. Nor has it established the comment was made with a view to encouraging membership or activity in or for the Union, that is, with the intention of producing those results.

The absence of any evidence of the effect of the statement upon the employees in the case before us leaves no alternative but to dismiss the Company's complaint.
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In yet another case, General Teamsters, Local 362 v. E.C.W.U., Local 777 (1990), 9 CLRBR (2d) 46, Alta LRBR 402, the Board further defined s. 149 (f ). It examined the conduct as it would affect an employee's free will. It held at p. 50 CLRBR (2d), pp. 402, 406-407 Alta LRBR:

The complaint was dismissed. Section 149(f) extends beyond the period where a Union organizing drive is ongoing. It can apply to activities intended to obtain future support. The letters clearly sought support of E.C.W. by the affected employees as contemplated by the provision. However, the impugned statements were either mere opinion or unflattering statements common during inter-union competition. No element of coercion or intimidation was present. The letters would not have affected the employees' free will in supporting a particular trade union. [Alta LRBR headnote]

The issue then is whether the letters represent any of the actions prohibited under that provision. In answering that question, it is necessary to determine the probable impact, if any, upon the free wishes of the employees about supporting or opposing particular trade unions. The Teamsters claim that the letters are aimed at changing employee allegiance from them to the E.C.W. In their arguments about prohibited actions under s. 149(f), the Teamsters cited the following definitions from Webster's Encyclopedic Dictionary:

coerce - to compel, to enforce coercion - compulsion (moral or physical) threat - a statement or other indication of intention to hurt, punish, destroy etc., an indication that an undesirable event may occur, a threat of rain, a threat to party unity

promise - an assurance that one will do a specified thing, a firm prospect, that something will be done

undue influence - influence over another person which prevents him from exercising his own will

The Board went on to examine the campaign letters in detail. It concluded at p. 410 Alta LRBR:


On balance, our answer is "no" because we believe the employees

understand that the content of such communications is influenced by the

background circumstance. Given that recognition by employees and

their discounting of the message, we do not believe their free selection of a

trade union would be impaired. We do not believe that such messages to

employees may never influence the ' m. Nevertheless, whether or not these

letters are defamatory, our view is that they are unlikely to intimidate,

coerce or unduly influence the employees as prohibited in s. 149(f).

We agree with the E.C.W.'s submission that its letters to Diversified employees have not affected their free will in supporting a particular trade union. Mr. Thorn promises that the E.C.W. stands ready to assist employees if they ask it to do so. He implies that the E.C.W. offers certain
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benefits to employees versus the Teamsters, but such comparisons are inevitable in organizing campaigns.

If we examine each ad or pamphlet separately, we agree they are intended to influence the employees. The ads ask questions and prompt employees to seek information. They make statements about U.F.C.W. The Teamsters and Superstore may not agree with the ads or like the characterization. We do not doubt that the campaign literature influenced employees. U.F.C.W. admitted the literature was so intended. However, there is no evidence that these ads coerced, intimidated, threatened or unduly influenced any employee. An organizing drive, particularly one between competing unions, often involves rough campaigning. While there are limits to that campaigning as set out above, we do not find that U.F.C.W.'s conduct exceeded those limits. We are not convinced that the employees lost the ability to voluntarily express their true wishes.

The pamphlets include a letter to the employees relating U.F.C.W.'s experiences. Another relates uncontradicted statements made to Mr. O'Halloran by the secretary treasurer of the Teamsters. Yet another pamphlet contains various news headlines. The headlines portray a strong, yet uncomplimentary, picture of the Teamsters. However, the headlines all come from public newspapers or magazines, or from the Teamsters' own publications. The U.F.C.W. did not create the headlines. The evidence does not convince us that any employee found the pamphlets or ads coercive, intimidating, threatening or unduly influential.

We find that U.F.C.W.'s actions did prompt employees to question the Teamsters, a result which, at times, made the Teamsters uncomfortable. While we find the volume of campaign material overwhelming, it does not breach s. 149(f). Counsel for Superstore referred us to Health Care Employees Union v. General Hospital (Grey Nuns) (1989),4 CLRBR (2d) 114, [1989] Alta LRBR 259. We distinguish that case. The campaign material there was present at the work place on work time. The Board there found a breach of s. 146.

We turn now to the conduct of the U.F.C.W. outside the Teamsters meetings. Counsel for the Teamsters suggested that the U.F.C.W. was responsible for the conduct of certain persons in the meetings, particularly the disruptive ones. There is no evidence of this. However, the reaction of the employees as displayed at these meetings was hardly surprising, given the course of conduct pursued by the Teamsters, with the apparent support of Superstore. The conduct of U.F.C.W. representatives outside the Teamsters meetings was friendly, but persuasive. They did not interfere with the Teamsters
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meetings. They did not prevent any employees from going to the meetings. We find they did not threaten, coerce, intimidate or promise rewards to any employee who did not attend. For these reasons, we dismiss this complaint.

(b) Trespass

Counsel for Superstore referred us to a number of cases in support of the position that U.F.C.W. violated s. 149(d) of the Code by organizing in the parking lot. One case, Jim Pattison Industries and I.A.M., Automotive Local 1857, [1979] 2 Can LRBR 517 (B.C.), deals with unfair labour practices where a union distributed leaflets at the work place on work time. The British Columbia Labour Relations Board said, at pp. 520-521:

The factual dispute evidence in these respective positions is critical to a determination of whether the Union has contravened Section 4(1) of the Code. As the Canada Labour Relations Board has recently observed in relation to a virtually identical provision in the Canada Labour Code: "The purpose of the Section can be simply stated as a recognition of an employer's right to manage its enterprise and control its workforce without disruption from employee exercise or organizing rights (Canadian Imperial Bank of Commerce et al. [1979] 1 Can LRBR 266 at p. 276). Accordingly, the section only prohibits certain conduct "during working hours". The conduct in question, i.e., attempting to persuade employees to either join or not join a trade-union, if it is timely, may take place "at the employer's place of employment". Therefore, employees do not contravene the section if they attempt to persuade others to join a tradeunion during the lunch hour or other work breaks. Nor do persons who are not employees violate the section by attempting to persuade employees to join a union during those periods in the working day that are designated work breaks. Indeed, a person who is not an employee may pursue his or her timely efforts at persuasion "at the employer's place of employment" in locations, assuming he or she has the lawful right to be there, which are in fact on the employer's premises. In this respect, I should add that, except in those circumstances which might involve Section 4(2) of the Labour Code, the question of whether a person who is not an employee has the lawful right to venture on to an employer's premises is a matter for the courts and not this Board. (Emphasis added)

Superstore relied on the Petty Trespass Act, R.S.A. 1980, c. P-6. Section 1(1) provides that "[n]o person shall trespass on (a) privately owned land, . . . with respect to which he has had notice by word of mouth, or in writing.... not to trespass". Counsel argued that representatives of Superstore gave such notice on November 17, 1991. He further argues that any presence by U.F.C.W. on store premises after that day constitutes trespass.

We find as fact that U.F.C.W. individuals were asked to cease specific activities before November 25th and did so. Mr. Kelly, assist
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ant manager, condoned the presence of the van on the parking lot on November 23rd and 24th. On November 25, 1991 Superstore gave written notice to U.F.C.W. not to trespass. U.F.C.W. continued its activities in spite of the notice.

What is the effect of U.F.C.W.'s refusal to leave the premises on November 25th? Superstore and the Teamsters urge the Board to exclude all the signatures on the petitions because of this trespass. Alternatively, they ask us to exclude those petitions signed after the trespass. In either case, they say that U.F.C.W. loses its 40% support.

We disagree. We do not find the activities so pervasive that it persuades us to exclude all of the signatures. This activity occurred near the end of the campaign. Some employees signed petitions while Superstore condoned the presence of the van. The evidence is that no one signed a petition at the van after 6 p.m. on November 25th. The van returned to the parking lot on November 28th. The petitions show that 11 employees signed petitions that day. The evidence of Mr. O'Halloran, Mr. Hesse and Mr. Leeyus shows that some employees signed petitions on November 28th in locations other than the van. Even if we disregard all 11 signatures, the 40% support necessary to order a vote is not affected.

(c) Picketing by U.F. C. W.

The Teamsters and Superstore argue that U.F.C.W.'s activities in the parking lot comprise recognition picketing contrary to the Code. They argue that this tainted the 40% support. In support of their position they submitted a number of cases on recognition picketing. They rely on s. 36(2) which reads:

36.(2) A trade union shall not be certified as a bargaining agent if, in the opinion of the Board, picketing of the place of employment of the employees affected, or elsewhere, directly resulted in

(c)
employees indicating in writing their selection of the trade union to be the bargaining agent on their behalf.

U.F.C.W. denies these allegations. It relies on Centennial Packers and U.F.C. W., Local 373A (1990), 8 CLRBR (2d) 101, [19901 Alta LRBR 164, 90 CLLC 16,038. In that case, the employer and union were engaged in a collective bargaining dispute. The employees distributed pamphlets to customers' premises to encourage them to cease buying from the employer.

The Code directs the Board to consider the union's conduct so as to prohibit the union from relying on the signatures it obtained by picketing to support its certification application. U.F.C.W. was not
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attempting to discourage employees or customers from dealing with Superstore. Their message was directed to the employees to persuade them to join Local 401. In the circumstances, U.F.C.W. was reacting to Superstore's expressed preference for a rival trade union and its support of that union in giving the Teamsters access to the store and the employees.

U.F.C.W. was not picketing to persuade Superstore to grant voluntary recognition. We find U.F.C.W. did not interfere with anyone at the store or in the parking lot. There was no picket line through which employees or customers had to pass. There was no interference with Superstore's operation. U.F.C.W. merely parked a van on the lot. At times, it did so with Superstore's consent. Employees could come to the van. Picketing requires both an active attempt to persuade, combined with a physical proximity. We do not find the physical proximity sufficient to constitute picketing.

Counsel for the Teamsters submitted the case of Triple L Investments Ltd. and U.A., Local 496, [1987] Alta LRBR 598. In dismissing the preliminary objection on evidence of support, the Board went on to dismiss the certification application. It says at p. 599:

However, the Board dismissed the application, inferring that in the absence f the picket line the employees would have been working and not readily available for membership solicitations. Accordingly, as the Union had obtained majority support as a direct result of the picketing, s. 39(2) was Invoked to deny the application.

We distinguish this case from the facts before us. There is no evidence that U.F.C.W. prevented or attempted to prevent any employee from going to work or any customer from entering the store. The employees were not readily available for sign up. For all these reasons, we dismiss this complaint.

IV. DID THE TEAMSTERS AND SUPERSTORE COMMIT

UNFAIR LABOUR PRACTICES?

We turn now to the complaints filed by U.F.C.W. They claim the Teamsters and Superstore interfered with their rights as bargaining agent, contrary to s. 147(e) and s. 149(b). They said that Superstore violated s. 147(c) by requiring employees to sign Teamster cards. U.F.C.W. also says that Superstore breached s. 146(1)(a)(ii) by not allowing it access to the employees.

(a) Bargaining on Behalf of Employees Represented by Another Bargaining Agent

U.F.C.W. claims that the Teamsters breached s. 149(b) by entering into a collective agreement with the Superstore when it knew or ought
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to have known that the U.F.C.W. was the bargaining agent of the employees. Similarly, it claims that Superstore breached s. 147(e) by negotiating with the Teamsters. The sections provide:

149. No trade union and no person acting on behalf of a trade union shall

(b)
bargain collectively or enter into a collective agreement with an employer or employers' organization in respect of a unit, if that trade union or person knows, or in the opinion of the Board ought to know, that another trade union is the bargaining agent for that unit of employees.

147. No employer or employers' organization and no person acting on behalf of an employer or employers' organization shall

(e)
bargain collectively for the purpose of entering into a collective agreement, or enter into a collective agreement, with a trade union in respect of a bargaining unit if that employer or employers' organization or person acting on behalf of it knows, or in the opinion of the Board ought to know, that another trade union is the bargaining agent for that unit,

U.F.C.W. withdrew its application for determination of its voluntary recognition relationship with Superstore. It did not bring evidence to substantiate its representative capacity of the employees in Lloydminster prior to its application for certification. Both sections rely on the other trade union or employer knowing or reasonably being able to know that the employees have another bargaining agent. Having withdrawn its position on this issue, U.F.C.W. cannot now claim the protection of the Code in this regard. We dismiss both complaints.

(b) Requiring Employees to Sign Teamster Application Cards as Conditions of Employment

U.F.C.W. also argues that by forcing employees to sign cards after November 25, Superstore breached s. 147(c) of the Code. Counsel for Superstore conceded that Superstore did require all employees, as a condition of continued employment, to sign a Teamsters' application for membership card after November 25th. It did so relying on the wording of the agreement signed November 22,1991 providing a union shop. We found above that the agreement signed November 22,1991 was not a collective agreement.

In Stuve Electric, supra, the Board subdivided the factors of this type of breach into three. First, the employer had to act. In this case, managers and supervisors forced employees to sign cards. Second, it
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requires action which intimidates, threatens, coerces or rewards employees. The agreement of November 22nd says an employee must be a Teamster member to continue working. Superstore conveyed this to the employees. Third, the employer must act intending to compel a person to become a member of a union. The intention of Superstore was to have employees join the Teamsters, in keeping with the agreement. We find that an ordinary employee would be intimidated, threatened or coerced by such activity. We find that Superstore breached s. 147(c) of the Code in these activities. That they did so in mistaken reliance on the November 22nd agreement goes to the appropriate remedy. It does not excuse the breach, given Superstore's knowledge of the circumstances under which that agreement arose.

(c) Denying Access to Local 401 to Organize

Counsel for the U.F.C.W. argues that Superstore breached s. 146(1)(a)(ii) by not allowing U.F.C.W. access to the employees. In support of its case, counsel provided the Board with two cases: Midwest Pipeline Contractors Inc. and I.U.O.E., Local 955 (1990), 9 CLRBR (2d) 161, [1990] Alta LRBR 455, 91 CLLC 116,013; and Cadillac Fairview Corp. v. R. W.D.S.U. (1989), 71 O.R. (2d) 206, 42 Admin. L.R. 214,90 CLLC 14,003 64 D.L.R. (4th) 267,36 O.A.C. 179, [1989] OLRB Rep. Dec. 1292 (C.A.).

In Midwest Pipeline, the Board discussed access orders. The union sought an anticipatory order. The Board set out the factors to consider in assessing access cases. At pp. 195-196 CLRBR (2d), p. 482 Alta LRBR, it said:

Third, we believe Harrison v. Carswell, supra, represents authority against granting such an order. The Court of Appeal decision in Cadillac Fairview, quoted above, qualifies this in an important way, but it also is limited. It does not go so far as to say union organizers have a right to access. It says that an employer's or a third party's insistence on their property rights may constitute interference and may thus violate the Labour Relations Code, It says property rights are, to that extent, less than absolute. Issuing a prospective or anticipatory order without finding an unfair labour practice would be to elevate the right one notch, freeing it from its dependence on a complaint followed by a Board ruling.

We do not find anticipatory orders provided for, nor do we find them appropriate. However, this does not mean union officials have to take their chances by trespassing first, hoping to precipitate an unfair labour practice so they can get a remedial order later. It is a sufficient event to precipitate the issue to seek whatever employer or third-party consent may be necessary. If granted, no complaint arises. If refused, then the union can file a complaint citing both the reasons why access is necessary
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and the refusal. Before the Board would rind interference, the union would need to persuade the Board:

-
that its proposed activities were limited to the type of activity protected by the Code;

-
that other means of communicating with the employees were ineffective or impractical; and

-
that its interest in the employment site was more than just speculation and that it had grounds for believing at least some employees on the site had an interest in having the union represent them as bargaining agent, or alternatively, that they had already achieved the status of bargaining agent.

The Board would then also need to assess any justification put forward by the employer or person said to be acting on behalf of the employer to justify exclusion or restriction on access. Only after considering these factors could the Board rule on the alleged violation of s. 146(1) (a).

The facts before us, convince us that U.F.C.W. demonstrated it had other means of access to the employees than at the work place. It effectively used those other means. Further, we find that Superstore did acquiesce to the presence of the van on the parking lot for several days. In the circumstances, U.F.C.W. was not denied access until November 25,1991. By that time, they had established other ways of contacting employees. We dismiss this complaint.

V. SUMMARY AND APPROPRIATE REMEDIES

In summary, we find that the Teamsters did not have the necessary representative capacity to conclude a collective agreement with Superstore on either November 13 or November 22. It did not have the support of the employees or a mandate from the employees. This arose partially from the Teamsters' own conduct and partially from Superstore's assistance in getting employee support. The employees did not ratify an agreement. The purported agreements signed November 13 and 22, 1992 are not collective agreements within the meaning of the Code. They do not create a bar to the application for certification. If we had found a collective agreement existed, we would have been persuaded to set it aside under s. 131 as a result of our findings on Superstore's support for the Teamsters in the face of a competing claim to bargaining rights by U.F.C.W.

U.F.C.W.'s organizing campaign was overwhelming. However, we find that U.F.C.W. did not intimidate, coerce, threaten or unduly influence the employees through its campaign. U.F.C.W. did breach the Code by signing employees in the van on the parking lot after receiving the notice of trespass, but this did not affect the 40% support. We find that Superstore breached the Code by requiring employees to sign Teamster application cards after November 25, 1991, albeit relying on a purported collective agreement.
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The Board can, pursuant to s. 16(2) and s. 15(7), remedy an unfair labour practice in any manner it deems appropriate in the circumstances. Counsel requested a variety of remedies, including further meetings with employees. In the circumstances, we reiterate the declarations of violations set out above. We direct Superstore to immediately cease deduction of union dues and initiation fees from employee wages on behalf of the Teamsters. Superstore shall also stop requiring employees to sign Teamster application cards. In the circumstances, we are satisfied that the vote taken and sealed will give a fair expression of the employees' wishes. We, therefore, direct that the returning officer count the representation vote.

There remains the issue of the dues and initiations fees already paid by the employees and collected by the Teamsters. Counsel for U.F.C.W. suggested that we direct the money be returned to the employees. Counsel for the Teamsters disagreed, saying that the Teamsters gave some service to the employees. We leave this matter to the parties to resolve in the best interest of the employees. If they are unable to do so within 30 days, any party may ask this Board to settle the matter. We retain jurisdiction to deal with this issue or any other matters arising from the implementation of this award.

For the reasons set out above, these are our findings and decisions.

